A million citizens can request European legislation: a sui generis right of initiative.

1. The nature of the citizens' initiative provided for by the Treaty of Lisbon.

The Treaty of Lisbon has introduced into the primary law of the European Union for the first time a mechanism of participatory democracy: the right of any one million European citizens, providing they represent a significant number of EU Member States, to ask the European Commission to submit a proposal for European legislation within the framework of the legislative powers attributed to the European Union by that same treaty. This is a major innovation by the European Union – albeit subject to the limits described below – since the right of a significant number of citizens to put their own legislative proposal before their national parliaments exists at the national level in only 12 of the 27 Member States. It could therefore be argued that the European Union has gone further than its constituent Member States in terms of the direct participation of citizens in the legislative process.  

There is, however, a major difference between the 'right of initiative' accorded to European citizens by the Treaty of Lisbon and that existing at national level in the 12 Member States referred to above. In most of those Member States, the citizens' right of legislative initiative enables them to submit a legislative proposal directly to the legislatures, that is to say the national parliaments. In the case of the European Union, citizens can ask the European Commission, which by virtue of the European Treaties has a quasi-exclusive right of legislative initiative, to submit a legislative proposal. There is, however, no legal guarantee that the Commission will comply with the request or, therefore, that the legislative instances of the European Union (that is to say the European Parliament and the European Council of Ministers) will effectively be called upon to debate the proposal for European legislation requested by those citizens.

The reason for this difference lies in the particularities of the European Union's institutional system. Whereas in the Member States either the legislative branch (parliament) or the executive branch (government) has the power to put forward legislative proposals (which are thus either parliamentary or government initiatives), in the European Union only the European Commission has the right to submit legislative proposals. The only exceptions to this rule concern foreign and security policy, where the right of initiative belongs to Member States and the High Representative (although the initiatives are almost entirely executive acts rather than legislation as such in this field) and, more importantly, justice and home affairs, for which the Commission shares the right of legislative initiative with one-quarter of Member States (but not, in this case either, with the European legislative instances). The reasons for this institutional particularity have been explained in other works (1) and there is no need to repeat them in this article. It is quite enough to bear in mind that, in the European Union's institutional system, neither the European Parliament nor the Council of Ministers can submit a legislative proposal. Nonetheless, both the European Parliament and the Council of Ministers can ask the Commission to submit a legislative proposal (in accordance with Articles 225 and 241 of the TFEU). The Commission can decide whether or not to comply with such a request. In the event that it decides not to comply with the request, it informs the legislative instances of the reasons for its decision.

This review of the EU institutional system explains why the Treaty of Lisbon could not introduce an authentic right of legislative initiative for European citizens or oblige the Commission to comply with the request of a million European citizens. Looked at in this way, the Treaty of Lisbon confers the same right on one million European citizens as that held by the European Parliament and the Council of Ministers, that is the right to ask the Commission to submit a legislative proposal (without any legal guarantee that the Commission will comply with the request). In addition to the legal and institutional obstacle noted above (that is the quasi-exclusive right of initiative of the Commission), there is another practical issue of good governance which would make it difficult to entrust one million European citizens with the direct submission of a European legislative proposal.  

As is well known, the preparation of a European legislative proposal has, since 2001 (when the European Commission's White Paper on European Governance was issued) involved a far more elaborate and complicated administrative procedure. The European Commission voluntarily committed itself to consult all the stakeholders concerned by European legislation and to await their responses over a minimum period of eight weeks (recently raised to 12) before approving its own legislative proposal. In addition, the Commission also committed itself to conducting economic, social and environmental impact studies for legislative proposals before deciding on whether to put them forward officially. These independent obligations on the Commission (even if they are, in part, acknowledged and upheld by the Treaty of Lisbon) come in addition to the obligations laid down in the European Treaties with respect to assessing the costs of European legislative acts compared to their benefits and to compliance with the principle of subsidiarity (that is to say, in brief, checking the added value of European legislation over that which the Member States could introduce at national level to address the same issue). It is therefore obvious that one million European citizens, even with the support of a committee promoting the European legislative proposal could not effectively carry out the consultations with stakeholders or the impact assessments and other checks required by the Treaties and the commitments of the European Commission before submitting a legislative proposal.

However, it would be wrong to underestimate the right of initiative of European citizens or to equate it to a simple right of petition (which exists for individual citizens with respect to the European Parliament) because of the fact that it is not binding on the European Commission. As we shall see in point 3 of this article, it is highly likely that the European Commission will respond positively to the requests of European citizens when they fall within the scope of the European Union, do not run counter to the values of the European Union and serve the general interests of the European Union itself.

2. The implementing regulation for the citizens' initiative

2.1. The European Commission's proposal

The right of legislative initiative by European citizens introduced under the Treaty of Lisbon is not as jurists would say 'self-executing'. On the basis of the Treaty, an implementing regulation is required governing the conditions and procedures necessary to enable one million European citizens to submit a request for European legislation to the European Commission and obtain from it a reasoned reply within a set timescale. After presenting a Green Paper in November 2009 and holding a public consultation with over 300 associations, institutional actors, experts and individual citizens, the European Commission submitted its proposal for an implementing regulation to the European Parliament and the Council of Ministers of the European Union in March 2010.

The Commission's proposal contained the essential provisions needed for the new citizens' legislative initiative instrument to be brought into being as rapidly as possible. In particular, the Commission's proposal aimed to address the following issues:

a) the minimum number of States in which the citizens are established (one third of the 27 States according to the Commission, i.e. nine States);

b) the minimum number of signatures per Member State (which the Commission proposes to set in a way that is degressively proportional to the population of each State in such a way as to reduce the minimum threshold for the most populous States and raise it for the smaller States: for example, there should be at least 74 000 signatures in Germany, instead of 164 000, 54 000 in France instead of 126 000, whereas at least 4 500 would be required in Luxembourg instead of 950, 5 250 in Slovenia instead of 4000, etc.);

c) the minimum age-limit for participating in the legislative initiative (18, as for elections to the European Parliament); 

d) checking the admissibility of a citizens' initiative (which the Commission suggests doing when 300 000 signatures have been gathered to avoid numerous decisions on initiatives which are unlikely to succeed);

e) the requirements on collecting, checking and authenticating signatures (which the Commission suggests should be largely handled by the Member States concerned);

f) time-limits on collecting signatures (one year) and on the Commission's decision on the citizens' request (seven months);

g) requirements which must be respected by the organisers, in particular concerning transparency and funding.

Many of the provisions proposed by the Commission met with no criticism. Others, however, were disputed both by the organisations concerned and by the European legislative instances (particularly the European Parliament), as they were seen as being a handicap to the submission of citizens' initiatives or, in any case, insufficiently suited to facilitating the exercise of such initiatives with respect to a dynamic, cross‑border participatory process. For example, the need to collect 300 000 signatures before the Commission takes a decision on the admissibility of a citizens' initiative was regarded as both unjustified and frustrating for the initiative's signatories. The Council of Ministers had already brought the number down to 100 000 signatures, but, as we shall see, even this amendment did not meet with the approval of the European Parliament.

2.2.  The regulation approved by the European legislative instances

The European legislative instances (European Parliament and Council) adopted last February the implementing regulation. In accordance with the ordinary legislative procedure, the agreement was reached during the first reading of the text approved by the European Parliament. The Parliament succeeded in adding new provisions to the regulation, aimed at facilitating the exercise of legislative initiative by citizens and at encouraging cross-border debate on the requests. In addition, the implementing regulation puts new administrative burdens on the European Commission and provides the European Parliament with new possibilities to intervene in the procedure. The main amendments to the Commission's proposal are as follows:

(a) Addition of a cross-border initiative committee

The regulation stipulates that the organisers of an initiative must form a Committee of citizens comprising no fewer than seven members resident in seven different Member States. This provision should ensure a cross-border debate and representation before one million signatures have been collected. It will be for the Committee to appoint a contact person with the European institutions and to fulfil the criteria of admissibility and transparency laid down by the regulation.

(b) Registering initiatives

It will be for the organising Committee to provide the European Commission with the information required to register the initiative, including the information on funding. Within two months of the Committee's request, the Commission should register the initiative providing that it is not manifestly beyond the powers of the Commission, not manifestly abusive, frivolous or vexatious, nor manifestly contrary to the values of the European Union, in which case, the Commission will be able to refuse registration, provide reasons for the decision and enable the organising Committee to appeal against the decision. In other words, the Commission will have the power to verify the legality of initiatives before the collection of signatures (and thus avoid any frustration arising from a refusal during the collection process).

(c) Collecting signatures

Citizens' signatures and the statements of support provided for by the provision must be collected according to a model annexed to the regulation, either on paper or electronically. The collection period remains limited to 12 months from the date of the registration of the initiative. Signatures must be accompanied by the personal data required by the Member States which will subsequently have to check the authenticity of the signatures. The requirement in the Commission's proposal for personal data (passport or identity card numbers) to be provided by signatories themselves to avoid multiple signatures and false entries was strongly opposed by non‑governmental organisations and the European Parliament. They viewed this requirement as unjustified and, moreover, difficult to apply in those Member States which do not oblige their citizens to be in possession of identity documents. The Member States themselves were divided over the issue, with 15, including Italy, asking for the addition of this requirement, and nine (mostly in northern Europe) not regarding it as necessary. Finally agreement was reached on an optional clause which allows the various Member States to require or otherwise the provision of personal data for their citizens for the purpose of checking signatures. In the case of signatures gathered electronically (online), the electronic signature systems must be certified by the Member States in which the data is stored. The organisers may launch the online signature campaign only after obtaining the certification of their electronic signature systems. In this respect, it is for the European Commission to install and maintain an open-source software system with the technical and security features necessary.

(d) The minimum number of Member States and signatures per State

The European Parliament, which tactically proposed lowering the minimum number of States required to one-fifth (compared to the one-third of 27 States put forward by the Commission), accepted setting at one-quarter (seven States at present) the minimum number required in order for the request of one million citizens to be valid. As for the minimum number of signatures for each State, the legislative instances accepted the Commission proposal (that is the number of MEPs multiplied by 750).

(e) The Commission's decision on citizens' requests.

The European legislative instances reduced the period of time in which the Commission must take a decision on the citizens' requests and decide whether to submit a legislative proposal (or take another initiative) to three months. In addition, the European Parliament succeeded in including a provision whereby the Commission will meet the organising Committees and, in addition, the organising Committees will have the opportunity to present their citizens' initiatives at public hearings organised by the Commission and the European Parliament at their premises. The public hearings will not only help to stimulate cross-border debate on the legislative initiatives, but will also bring political pressure to bear on the Commission to give a positive reply to the citizens' requests.  

(f) The date of application of the regulation

In exchange for the concessions made to the European Parliament, Member States obtained a transitional period of 12 months before the regulation enters into force. Consequently, the first citizens' initiative which the Commission will be able to take into consideration will not be before 1st April 2012. This time frame should enable both Member States and the Commission to have the necessary administrative instruments in place for the collection of signatures and the verification of signatures, as well as for the establishment of the website and the development of the software stipulated in the regulation. The Commission has, moreover, committed itself in a verbal statement to drafting and publishing on its website a practical guide to citizens' initiatives in all the official languages of the European Union, which should facilitate the exercise of the initiative by European citizens.

3. Practical implementation of citizens' initiatives

This overall analysis of the legal nature of citizens' initiatives and the major provisions of the implementing regulation needs to be rounded out by a brief look at their practical applicability. For this purpose a distinction must be drawn between the legal admissibility of a citizens' initiative and the political response that the Commission will give to a request deemed legally admissible. In terms of legal admissibility, a few examples will give an idea of the sort of initiatives which will be legally admissible and those which will not. 

An initial list of admissible initiatives might include legislative proposals on citizens' rights to information (a 'Freedom of Information Act' at European level), on a Statute of European Association (put forward by the Commission then withdrawn), on collective litigation by European consumers (a class‑action‑type proceeding at European level), on the rules applying to genetically modified products, on amendment of the European Directive concerning the posting of migrant workers or on the creation of a European civilian service. Another possible initiative would be the creation of a new own resource for the European Union budget, such as a tax on financial transactions, on companies or on carbon dioxide emissions.

In contrast, legislative proposals that would definitely not be admissible would be those aimed at establishing a single site for European institutions (as this is within the remit of the Member States and not the European Commission according to the Treaties), harmonising the education systems of Member States (as such harmonisation is prohibited by the Treaty) or banning the construction of minarets (as this is not within the European Union's remit).  

The European Parliament and the organisations interested in the citizens' initiative hold that it can also be used for proposals to change the provisions of the Treaties. This stance is disputed by most Member States which point out that both Article 11 of the Treaty of Lisbon and the implementing regulation itself refer to initiatives aimed at applying the Treaty and not at changing it. Admittedly, it is open to dispute whether the creation of a financial facility (the State rescue mechanism) to defend the euro is an initiative aimed at implementing or at modifying the Treaty of Lisbon. However, such a difference of opinion is not a real issue. Even if a million citizens were to propose an amendment to the Treaties in force, it is highly likely that the European Commission would not comply with the request, taking refuge behind the stance of the Member States, which would block any such initiative. In this case, the European Parliament, which, thanks to the Treaty of Lisbon, has the same powers as the Commission to propose an amendment to the Treaties, could take its own initiative in this respect (on the basis of art. 48 TEU and not of art. 11 TEU).

In the event that a citizens' initiative was to be viewed as legally admissible, what guarantee or probability is there that the Commission would comply with the request? As emphasised above, the Commission is not legally bound to comply with the request (just as it need not do so with requests submitted by the European Parliament or the Council of Ministers). It would have to assess the interest for Europe of the legislation requested and carry out the verifications laid down for all of its initiatives (consulting the parties concerned, economic, social and environmental impact analyses, compliance with the principle of subsidiarity and the Charter of Fundamental Rights of the European Union). If, for example, a million citizens were to ask for a reduction in the existing length of maternity leave or for an increase in the working week to 48 hours, subject to exceptions currently in force, the Commission might correctly conclude that such requests were not in the interest of the European Union. Nonetheless, based on the practice adopted by the European Commission in assessing the legislative requests submitted by Member States, the European Parliament or the Council, industry, trade unions or other pressure groups, it transpires that the Commission has complied with 95% of the requests received, as it has refused to submit legislative proposals no more than ten times in the history of European integration (2). Consequently, it seems that the cases in which the Commission would have to refuse to act on legally admissible requests from European citizens would be very rare. It should not be forgotten that the implementing regulation provides for the organisation of a public hearing at the premises of the European Parliament before the Commission decides on a request and that Parliament itself could pass a resolution asking the Commission to submit the same proposal for legislation as that requested by citizens. In this event, the Commission would have to provide reasons for not complying with the double request from citizens and the European Parliament within three months.

4.   Conclusions.

The citizens' legislative initiative introduced by the Treaty of Lisbon must not be equated with the right of petition available to European citizens which can be used to address problems of poor administration and violations of individual rights. From a semantic standpoint, it cannot be compared with the right of citizens in certain Member States to submit a legislative proposal directly to their national parliaments. However, the citizens' initiative at European level might, in practice, prove just as effective if, as mentioned above, the European Commission complies with 95% of legislative requests from citizens and if the European legislative instances approve the Commission's proposals, as has generally been the case with 90% of the proposals submitted by the Commission. 

In addition, the contents of the implementing regulation approved by the European legislative instances should facilitate the use of this new mechanism of participative democracy by European citizens. The implementing regulation should also help to stimulate cross-border debate and promote a new European public forum thanks to the provisions on organising Committees comprising seven citizens from seven different States, the use of a website provided by the Commission and on the holding of public hearings to enable the initiatives' sponsors to meet representatives of the European institutions in an open debate. If the implementation of the regulation in practice bears out these assumptions, the new citizens' initiative mechanism might effectively help to reduce citizens' disenchantment with the European integration process, to make the same citizens more aware of the practical workings of the European Union and, in that case, to enhance the democratic legitimacy of the Union itself.
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     Footnotes

(1) See article by P. Ponzano, 'Le droit d'initiative législative de la Commission européenne : théorie et pratique' in Revue des Affaires européennes – Law & European Affairs, Editions Bruylant, Brussels, 2009-2010/1.

  (2) The known cases of the Commission refusing to act on a proposal for legislation are the following: a proposal to maintain duty-free shopping for intra-Community trade; a directive concerning freedom of information and the mass media; a proposal on the legal regime governing public services in the European Union; a proposal on fire safety in hotels; a nutrition programme at European level; a European regulation on fighting dogs.

